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The Context
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 A Global Pandemic

 George Floyd and Black Lives 

Matter

 Presidential Election

 A Global Pandemic

 Georgia Senate Runoff and Democrat 

Control of Senate

 Election Certification and Capitol Riots

 Impeachment

 Inauguration 
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 Proceedings regarding Donald Trump, 

the 2020 presidential election, and 

January 6, 2021 Capitol attack

 United States Supreme Court overturns 

Roe v. Wade

 Russia invades Ukraine

 Midterm elections
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The Context
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The Context
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The Result

 Disruption and emotion in the workplace

 Difficulty working towards a common goal

 Division and impaired relationships

 Isolation of and decreased interaction with certain 

employees

 Decreased morale and productivity

 Expectations for accountability, action, and reaction



Free Speech 
Myths and Facts
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Free Speech Myths and Facts

The First Amendment protects 

all employees from getting fired 

for exercising their free speech 

rights. 
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Free Speech Myths and Facts

As a private employer, I may fire 

an employee for engaging in 

speech or protest activity. 
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Free Speech Myths and Facts

As a public employer, I cannot fire 

an employee for exercising their 

free speech rights because we are 

THE GOVERNMENT. 



Protections for 
Free Speech –

Public Employees
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Protections for Free Speech
The First Amendment
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The Government shall not…

Government as 

Government

Government 

as Employer
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McAuliffe v. New Bedford (1892)

“The petitioner may have a constitutional right to talk politics, but he 

does not have a constitutional right to be a policeman.”
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Pickering v. Board of Education (1968)

 A public employee’s statements on a 

matter of public concern could not 

be the basis for discharge unless 

they contained knowing or reckless 

falsehoods or the statements were 

the sort to cause substantial 

interference with his job.
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Pickering Balancing Test for Public Employee Speech

Interests of the employee as a 

citizen in commenting on matters 

of public concern

Interests of the government as an 

employer in an efficient workplacevs.
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Connick v. Myers (1983)

 Plaintiff was assistant district attorney 

fired for distributing questionnaire at 

work that criticized office policies.

 The questionnaire was mainly “an 

employee grievance about internal 

office policy” and therefore had no 

First Amendment protection.
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Garcetti v. Ceballos (2006)

 Plaintiff was a district attorney who 
claimed he had been passed up for 
a promotion for criticizing the 
legitimacy of a warrant.

 Because his statements were made 
pursuant to his position as a public 
employee, rather than as a private 
citizen, his speech had no First 
Amendment protection.
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Does Not Apply to Statements Made in Official Job Duties
Garcetti v. Ceballos (2006)

“Restricting speech that owes its 

existence to a public employee’s 

professional responsibilities does not 

infringe any liberties the employee might 

have enjoyed as a private citizen…It 

simply reflects the exercise of employer 

control over what the employer itself has 

commissioned or created.”
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Lane v. Franks (2014)

 Plaintiff was a college administrator who 
provided truthful court testimony about 
financial improprieties involving a state 
representative receiving monies from 
the college.

 Truthful testimony under oath by a 
public employee outside the scope of 
his ordinary job duties is speech as a 
citizen for First Amendment purposes 
even when the testimony relates to his 
public employment or concerns 
information learned during employment.
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Heffernan v. City of Patterson (2016)

 Heffernan was a police officer 
working in the office of Paterson, 
New Jersey’s chief of police.

 The chief of police and Heffernan’s 
supervisor were appointed by the 
incumbent mayor.  

 Heffernan was a friend of the 
person running against the mayor.
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Heffernan v. City of Paterson (2016)

 Heffernan agreed to pick up a yard 
sign from the campaign office to 
deliver to his bedridden mother’s 
home.  Other police officers observed 
him at the campaign office holding 
the yard sign.

 The next day, Heffernan was 
demoted from detective to patrol 
officer as punishment for his “overt 
involvement” in the campaign.

 A public employee is entitled to 
challenge an unlawful action under 
the First Amendment when 
employer actions are based on 
mistake about employee’s behavior.

 The Employer’s motive and facts as 
the Employer understands them 
matter.
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Summary: Public Employers and the First Amendment
Step 1.

Was employee speaking pursuant to his or official 

duties or as a private citizen?

 Does it fall within the employee’s specific 

responsibilities?

 Look at totality of the circumstances.

If official duties, no First Amendment protection.

If private citizen, proceed to Step 2.
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Speaking as a Private Citizen vs. Pursuant to Official Duties

Private Citizen

 Not made pursuant to official job 

responsibilities 

 Speech outside of the workplace

 Posting on a personal social media 

account

 Speech to the local news or other outside 

individuals without authorization

Pursuant to Official Job Duties

 Speech while physically at the workplace 

 Speaking while teaching in a classroom 

as part of teacher’s ordinary duties

 Speech directly to a supervisor

 Speech on subject matter of subject’s 

employment or on information learned 

through employment 
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Step 2.

If the employee was speaking as a 

private citizen, does the speech in 

question address a matter of private 

interest or a matter of public concern?

If private interest, no First 

Amendment protection.

If public concern, proceed to Step 3.

Summary: Public Employers and the First Amendment
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Private Interests vs. Matters of Public Concern

 Questions regarding the amount and 

allocation of a district or town 

department’s budget

 Sexual harassment by a public official

 Union advocacy for improved working 

conditions 

 Employer’s district’s response to and plan 

for handling the COVID-19 pandemic

Not Matters of Public Concern

 Internal disagreements regarding leadership 

style and decisions

 Personnel disputes within the workplace

 Complaints about own employment situation
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Step 3.

If the speech addresses a matter of public 

concern, is it a reasonable conclusion that 

the speech will substantially interfere with 

the official responsibilities of the office?

If yes, analysis is over.

If no, employee’s speech is constitutionally 

protected.

Summary: Public Employers and the First Amendment
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Balancing the Government’s Interests

 Value of the speech

 Employee’s intent in speaking

 Time, place, manner of the speech

 Whether speech caused employer to be 

concerned about problems in the workplace

 Disharmony among co-workers

 Disruption to the office

 Impaired performance of job responsibilities

 Undermine authority of employer

 Destroy close working relationships 
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Balancing Free Speech and Religious Freedom
Kennedy v. Bremerton School District (2022)

 Plaintiff was public school football coach who 
established a regular post-game ritual of 
praying aloud while kneeling at the 50-yard 
line of the school football field; students began 
joining him while he prayed.

 The school district instructed him to 
discontinue post-game prayers, asserting they 
violated the Establishment Clause of the First 
Amendment. 

 Kennedy declined to stop the prayers, 
asserting they violated his First Amendment 
rights to free speech and free exercise.

 District did not rehire him for following season.
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Balancing Free Speech and Religious Freedom
Kennedy v. Bremerton School District

 The District’s instruction to discontinue prayer 
ritual violated coach’s free exercise and free 
speech rights.

 The speech did not constitute speech pursuant 
to his “official duties.”

 The speech was “private” and “personal” and 
not “government” speech:
1. Students were not required to participate; 

2. It was not conducted in his capacity as a coach; 

3. It was “quiet”; and 

4. Even though students routinely joined him, the Court said he 
was willing to pray in the absence of students.

Takeaways:

 Same test applies to public employee speech.

 What constitutes “official duties” will be 

important to determining whether private or 

government speech.

 Employees have enhanced speech rights in 

the context of religious expression.
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Is Hate Speech by Public Employees Protected? 

 A fact-specific inquiry.

 May be found to not be on a matter of 

public concern.

 Employer’s interests in problems created by 

speech may outweigh right to speech.

 More likely to weigh in employer’s favor if 

topic of speech implicates public ability to 

trust/breaches duty (i.e. teacher to 

student).

 Speech that adds value to discussion is 

more likely to be protected than speech 

that merely displays harassing or hateful 

point of view toward a particular group.
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Social Media Policies

Policy should not be overly broad and should 

focus on impact of speech, not content of speech:

 Does speech impair discipline or harmony 

among employees?

 Does speech have a detrimental impact on 

close working relationships?

 Does speech interfere with normal operations 

of business?



Protections for 
Free Speech –

Private Employees
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National Labor Relations Act Section 7

Section 7 of the National Labor Relations 
Act (the Act) guarantees employees "the 
right to self-organization, to form, join, or 
assist labor organizations, to bargain 
collectively through representatives of 
their own choosing, and to engage in 
other concerted activities for the purpose 
of collective bargaining or other mutual 
aid or protection," as well as the right "to 
refrain from any or all such activities."

Examples of Protected Activity:

 Talking with one or more co-workers about 
wages and benefits or other working conditions

 Circulating petition for better hours

 Participating in concerted refusal to work in 
unsafe conditions

 Openly talking about pay and benefits

 Joining with co-workers to talk to employer, 
government agency, or media about problems 
in the workplace

 A single employee may be protected if acting 
on authority of other employees



40

Additional Protections (Private and Public)

 Discrimination, Harassment, and 

Retaliation Laws

 Whistleblower Protections

 Statutes protecting certain types of 
activity (political activity, etc.)

 Common Law Wrongful Discharge 
in Violation of Public Policy
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Actions to Manage Expectations Around Speech
Policies

 Anti-Discrimination and Harassment 

 Political Activity in the Workplace 

 Dress Codes 

 Codes of Conduct – Respectful 

Workplace, Bullying

 Social Media 



Employer 
Response to 

Employee Protests
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Employer Response to Protests During Work Hours

 All employers can enforce uniformly applied 
policies regarding requests for time off and 
neutral rules regarding no-call/no-show 
absences.

 Private employers should take steps to not 
violate federal labor legal protections (NLRA 
Section 7).

 Check whether collective bargaining agreement 
have “no strike” language broad enough to cover 
politically motivated absences.
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Employer Response to Off Duty Protests

 Public employees have a right to political speech if it’s a 
matter of political, social or other concern to the 
community.

 Private employees/at-will employees can be disciplined 
for any reason as long as discipline is not violation of:

 Laws that prohibit discrimination on the basis of protected status

 Laws that protect from retaliation for a legally protected action (i.e. 
NLRA Section 7)

 Collective bargaining agreements

 Employer policies
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Protesting Employees and Covid-19 Concerns

 Consistently follow the Organization’s 

Return-to-Work Plan:

 employee health and wellness checks;

 social-distancing measures;

 the use of personal protective equipment;

 enhanced cleaning and sanitation;

 recommended hygiene in the workplace; and

 restrictions on non-essential business travel.

 Leave laws and policies still apply.

 Absent symptoms or a positive test for 

infection, employers should not take 

steps to keep employees out of work 

on the suspicion that, due to their 

conduct protesting in large group that 

they are at “higher risk.”
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Final Takeaways

 Notify employees well in advance through well-drafted 
policies of the employer’s expectations.

 Enforce policies with consistency.

 Set a good example with leadership.

 When disciplining employees for speech-related 
infractions:

 Avoid discipline that appears to promote a personal or 
political agenda.

 Don’t forget due process.

 Ensure that the response fits the offense.
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Thank You!

Liani Reeves

503.721.2645

lreeves@bullardlaw.com
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